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The Dodd-Frank Wall Street Reform and Consumer Protection Act 
passed in reaction to the collapse of the financial markets in 2008. 
While this may be old news, the impact of what this Act will mean to 

mortgage lenders is just beginning to become reality. One such impact was the 
creation of the Consumer Financial Protection Bureau (“CFPB”) which was 
establish as of July, 2011 with the mandate to act as an independent agency 
with regulatory authority over many of the consumer laws and regulations that 
had previously been overseen by a variety of agencies. The specific consumer 
regulations that are now under the auspices of CFPB include Regulations B 
through P, X which is also known as RESPA and Z or the Truth-in-Lending 
regulations and others.  
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“Lay a firm foundation with the bricks that others throw 
at you.” — David Brinkley

CFPB
DeFineD 

DisClosure rules

By Barbara Perino and Rebecca Walzak



At the time of their formation, CFPB 
was charged specifically with creating 
model disclosures that combined those 
required under the Truth- In- Lending Act 
and Sections 4 and 5 of the Real Estate 
Settlement Procedures Act (RESPA). The 
requirements in these regulations have 
long been a problem for lenders as their 
requirements are at times conflicting and 
overlapping which, instead of clarifying 
costs associated with mortgage loans re-
sulted in confusing borrowers, lenders 
and related entities even more.  The prob-
lem was only exacerbated when HUD, 
who previously had oversight of RESPA, 
released new requirements which con-
fused borrowers and lenders alike. These 
new disclosures were due within one year 
of the formation of the agency. In accor-

dance with these requirements, on July 
11th of this year, CFPB issued the new 
documents for comment. 

In keeping with their mandate to sup-
port consumers by simplifying and im-
proving disclosure forms, the CFPB have 
developed a combined form that will be 
approved twice during the origination 
process. These forms are designed to be 
helpful to consumers in understanding 
the relevant key features, costs and asso-
ciated risks of the mortgage product for 
which they have applied. The forms were 
developed over the past year, based to a 
large extent on what consumers found to 
be helpful and meaningful to them. The 
CFPB took advantage of the ability to ac-
cess consumers through the use of the in-
ternet and released prospective disclosure 
documents for input.  

The disclosures released earlier this 
month are a combination of what is re-
quired by RESPA and the standards set 
by previous TIL regulations. The release 
established two new disclosures, but by 
combining the RESPA and TIL require-

ments and incorporating the requests of 
both consumers and lenders, they appear 
very different than what we have come to 
expect.   

The first of the disclosure is the 
Loan Estimate. This form is expected 
to replace two current federal forms; the 
Good Faith Estimate (“GFE”) and the 
initial Truth-in-Lending disclosure. To 
assist lenders in completing the forms 
accurately, they contain detailed instruc-
tions on how they are to be completed. 
Gone are the standard HUD#1 line items 
as currently used in both the GFE and 
settlement statement. Also gone is the 
standard “Federal  Box” that provided the 
APR rate, finance charges, prepaid fees 
and total payments. Instead the multi-
paged documents include individual sec-

tions which are highlighted on the form. 
Among these sections are “Loan Terms” 
that include information about potential 
changes to the information. Projected 
Payments show, in addition to the prin-
cipal and interest payment, the estimated 
escrow/impound costs. Cash required 
for completion of the transaction is also 
shown in terms of what will be needed 
for closing as well as closing costs bro-
ken down specifically as to who will pay 
and for what costs. While this section of 
the form is organized in a fashion similar 
to the familiar HUD#1, the correspond-
ing costs have been divided into differ-
ent sub-sections and have been labeled 
using an alpha-numeric combination. 
The final two pages provide information 
previously included in either the GFE or 
initial TIL, but in an expanded and more 
easily understood format. Finally it pro-
vides contact information for the lender, 
mortgage broker (if applicable), real es-
tate broker for both the borrower and the 
seller (if applicable) and the settlement 
agent. The document must be signed to 

indicate receipt. As previously required, 
the form must be given to consumers 
within three business days after they sub-
mit a loan application.

The second disclosure is the Clos-
ing Disclosure form, which is consistent 
with the Loan Estimate form; replaces the 
traditional HUD#1 and the final Truth-in-
Lending disclosure. The bureau has also 
included detailed instructions for comple-
tion of this form as well as “Official In-
terpretations” which can be relied upon 
by lenders. In addition to the disclosures 
required by RESPA and TIL, the forms 
include additional disclosures required by 
Dodd-Frank.

As expected, the disclosures apply to 
most consumer mortgages. However, the 
new rules do not apply to home-equity 
lines of credit, reverse mortgages, mort-
gages on mobile home or homes that are 
not attached to land, such as houseboats. If 
you are a creditor that makes five or fewer 
mortgages in a year, these disclosures do 
not apply to your organization.

The Initial disclosure (the Loan Es-
timate) must be given within three days 
of making an application. Because there 
has always been confusion and inconsis-
tency between the definitions in RESPA 
and other regulations, CFPB has included 
a specific definition of what constitutes 
an “application” for the purpose of this 
rule. As has happened in the past, a bro-
ker must give these disclosures when an 
individual applies for a mortgage through 
them and the lender may rely on the bro-
ker to do so. However, it is ultimately the 
lender’s responsibility to ensure that the 
disclosures are accurate.  In most cases, 
in order to ensure the accuracy, wholesale 
lenders typically issue a new disclosure 
when they receive the application.

Collecting fees prior to providing 
this disclosure to the consumer is not al-
lowed but there is an exception for the 
collection of a fee to obtain the consum-
ers’ credit reports.

For lender’s who wish to provide 
written estimates before an application 
is taken, the new rule does require that 
any such estimate include a disclaimer 
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ALTA has estimated that the expected cost to 
implement these changes at $2 million to $2.5 
million per software company.
“ “



so that the consumer does not become 
confused between this estimate and the 
Loan Estimate given after application. 
One difference in providing this disclo-
sure is the requirement that it be signed. 
Previously, there was no requirement 
that the initial GFE be signed and the 
TIL rules only required that the final 
disclosure be signed.   

Similar to the Loan Estimate, the 
Closing Disclosure combines forms 
previously required by RESPA and TIL 
regulations as well as incorporating new 
Dodd-Frank additional disclosures. The 
form provides a detailed accounting of 
the financial aspects of the loan closing, 
previously provided by the HUD#1.  

One of the primary differences with 
these disclosures is that they must be 
provided to the consumer at least three 
business days prior to the closing. If the 
charges change between the time of giv-
ing the disclosures and the closing date, 
new disclosures must be provided and 
an additional three days given to the 
consumer to review the form. There are 
exceptions to this re-issuance require-
ment. If the changes occur as a result 
of negotiations between the buyer and 
seller after a walk-through of the prop-
erty, the new disclosure is not required. 
The second exception would occur when 
the changes that occur result in increased 
closing costs of less than $100.  

The responsibility for the distribu-
tion of this disclosure is still open for 
discussion. In the past, the Settlement 
Agent was responsible for providing the 
HUD#1 24 hours prior to closing and 
lenders were required to provide the fi-
nal TIL. The CFPB has not yet made a 
final determination as to which of these 
parties will be responsible for providing 
this new disclosure and are considering 
two options. The first is to require the 
lender to deliver the disclosure and the 
second is to allow lenders to rely on the 
settlement agent to provide the form but 
remain responsible for the accuracy of 
the information.  

The limits on closing cost increases 
remain in effect. The proposed rule re-

stricts the circumstances in which con-
sumers can be required to pay more for 
settlement services. Charges that cannot 
be increased, unless there is an exception 
permitted, include the lenders charges, 
the charges for services by an affiliate 
and charges for services when the lender 
does not allow the consumer to shop for 
the best price.  Other charges are gener-
ally limited to increases of 10% or less.   

There are some exceptions to these 
requirements and include such circum-
stances as when the consumer requests 
a change, the information provided be-
comes inaccurate or the Loan Estimate 
expires. Other specific exceptions are 
spelled out in the proposed rule. 

The calculation of the Annual Per-
centage Rate (“APR”) is redefined by this 
rule. The new APR calculation includes 
almost all of the up-front costs of the loan 
instead of only specific charges to be in-
cluded. This allows for a more valid com-
parison of loans by consumers as lenders 
can no longer hide fees in charges that 
are not necessarily include in the finance 
charge. It also makes it easier to lenders to 
complete the calculation.  

Retention of these disclosures is re-
quired, and can be retained in a standard 
electronic format.  In recognition that 
smaller lenders may have difficulty with 
this retention requirement the CFPB is ask-
ing for comments on whether or not they 
should be exempt from the requirement. 

In conjunction with the changes in-
volved in the Truth-in-Lending disclo-
sures, the CFPB has also issued a pro-
posed rule on the “High Cost Mortgage 
Loan”, otherwise known as Section 32 
loans. The focus of these changes is to 
strengthen consumer protection and give 

them more information about counseling 
programs that are available to assist them 
in their decision to purchase a home as 
well as provide counseling when need-
ed. The proposed rule also puts limits 
on certain fees and outlaws certain risky 
loan terms as well as the associated lend-
er practices. It would require counseling 
for consumers wishing to use these prod-
ucts and ensure that they receive a list of 
local housing counselors or counseling 
agencies. 

Through this rule, the application of 
the high cost restrictions and require-
ments would be expanded to include 
purchasing a home and obtaining a 
home-equity loan. Loans with certain 
prepayment penalties would also be in-
cluded.  

The rule would generally ban bal-
loon payments and prepayment penal-
ties; cap late fees, ban fees for modifying 
loans and restrict fees charged for payoff 
statements. The rule would also prohibit 
practices that encourage refinancing to a 
high cost mortgage loan.  

Counseling for consumers is a major 
emphasis in this new rule with require-
ments that an applicant get counseling 
before taking out a high-cost loan; that 
counseling is a requirement for every 
first time home buyer that is applying 
for a loan with an increasing balance and 
requiring lenders to provide a list of fed-
erally certified or approved homeowner-
ship counselors or counseling organiza-
tion to consumers.  

“In a chronically leaking boat, energy 
devoted to changing vessels is more pro-
ductive than energy devoted to patching 
leaks.” -Warren Buffett

These proposed changes and new 
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rules have multiple implications to mort-
gage lenders as well as vendors. The 
majority of them involve costs such as 
technology, training and additional moni-
toring to ensure they are implemented 
properly.  

One of the obvious and major changes 
is the elimination of the HUD#1 classi-
fications. Numerous technological pro-
grams are based on the HUD#1 assigned 
to fees within an origination system; for 
example, the calculation of an APR. In 
addition, these new forms will have to be 
programed into systems used by lenders, 
brokers and closing agents. The ability 
to provide the required information will 
also require additional data fields that are 
currently not captured. The American 
Land Title Association (ALTA) has es-
timated that the expected cost to imple-
ment these changes at $2 million to $2.5 
million per software company.  

Process changes and implementa-
tion of these changes must also occur. 
Just the disclosure requirement changes 
means that every process will have to 
address not only producing the docu-
ments but ensuring a means to have them 
signed and returned. This requirement 
will have to result in a significant drive to 
implement electronic signatures. The ad-
dition of a three day advance disclosure 
requirement means significant changes 
to the closing process. Although not spe-
cifically stated, the end result will be not 
only longer periods between approval 
and closing, but the need to have individ-
uals available to answer questions and 
address problems identified by consum-
ers once these documents are received. 
These process changes also mean more 
monitoring for completeness and accu-
racy. Whether lenders decide that there 
will be an immediate review of all loans 
to ensure the disclosures were complete 
and accurate or whether they include 
them in a standard sampling analysis, 
this will have to be incorporated into the 
process.  

Along with these issues comes the 
need to hire and train staff to implement 
the requirements. Training programs for 

all members of the staff will have to be 
implemented since the changes in forms, 
disclosure information and timing im-
pact everyone within the origination 
organization as well as some within the 
servicing platform.  

With the new definitions and limi-
tation placed on high-cost mortgages, 
product parameters and corresponding 
pricing will most likely change as well. 
As such the overall business model for 
lenders will most likely be impacted and 
the opportunities for lenders with a dif-
ferent vision of how a mortgage compa-
ny should operate will expand.   

From the dust of the collapsing mort-

gage market in 2008, the constant cry has 
been to place the making of mortgage 
loans safe for consumers. The CFPB has 
been charged with this responsibility and 
from the requirements evident in these 
proposed rules, they are taking this focus 
and responsibility very seriously. The 
message is clear; the determination of 
who will become a successful mortgage 
lender lies in the appreciation for and the 
fulfillment of the consumers’ need for 
safe and sound mortgage loans regard-
less of the cost to lenders.

Please note we are not attorneys and 
any information provided in the article is 
not to be construed as legal advice. ❖
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