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ky? One of Clint Eastwood’s iconic roles was that of 

“Dirty Harry.” Dirty Harry, for those of you too 
young to remember, was the classic anti-hero 

character; a cop who did whatever he needed to capture 
the bad guy. The movies always involved a shoot-out, 
which Harry inevitably won. Once captured, he would 
point his gun at the villain and proceed to taunt him with 
the chance that if all the bullets in the gun where gone, 
it was possible for him to escape. At the end of his taunt, 
he always asked, “So the question is, do you feel lucky 
today punk, do you?” Of course, these criminals wisely 
gave up and allowed Harry to take them off to jail. None 
were willing to take the chance that the gun aimed at 
their head had no ammunition.

 Although there hasn’t been a Dirty Harry movie in 
decades there appears to be a lot of mortgage lenders and 
servicers who are feeling lucky, despite the loaded pistol 
aimed at their head. Who are these brave; or perhaps bet-
ter described as foolish, individuals? They are the lend-
ers and servicers who repeatedly fail to believe that the 
regulations and requirements that have been published 
by various regulators, both state and federal, will impact 
them. For some reason, they think that they are too small, 
or not important enough to draw the attention of the 
regulators; that the regulations specifically designed to 
address business practices for working with consumers, 
consumer communication, and process control around 
consumer management were not intended for all lenders; 
just the few who were believed to have caused the prob-
lems in the first place. In conversation after conversation 
with senior executives from both origination and ser-
vicing organizations, I repeatedly hear responses to my 
questions about addressing these changes that reflect a 
lack of concern about the new requirements. Statements 
such as “We are too small for them to bother with us” or 
“Those issues only affect the large banks“ or “We always 
paid attention to the consumer, we don’t have to worry” 
and  “Those requirements aren’t final yet; when they are 
final we will take a look at them.”   

Unfortunately for these individuals the reality is that 
the new regulations are in place and actively being ex-
amined by auditors from the CFPB, OCC and others. It 
is true that the Servicing Agreement between five large 
banks and state and federal regulators established stan-
dards of performance and reporting for those banks, the 
reality is that all of these entities have adopted these stan-
dards as expected levels of performance. Over the past 
year they have examined lenders and servicers focusing 
on these requirements. In one case, a small bank servicer 
was required to rewrite all of their operational processes 
to reflect consumer risk elements and totally redesign 
their quality control and corporate governance policies 
and management. They ended up spending far more to 
satisfy the regulator’s findings than if they had addressed 
these issues prior to the exam.  



Management that believe that CFPB 
is not ready to examine, or do not have 
sufficient auditors to conduct all the 
necessary exams should reevaluate 
that premise. The CFPB has now hired 
over 300 auditors and is actively con-
ducting exams of selected lenders and 
servicers. Members of the mortgage 
community should also be aware that 
very early in their existence they devel-
oped the means for consumers to file 
complaints and this process has been 
ongoing even though lenders may not 
be aware that it is occurring.  

Furthermore a recent conversation 
with the Conference of State Bank Su-
pervisors (CSBS) established that the 
states are adopting requirements for 
lenders and servicers licensed within 
the state that mimic those established 
by the CFPB.  The state agencies are 
also actively involved in training ad-
ditional auditors so that the number 
of audits that they perform can be ex-
panded.
What are they looking for? 

Although the various specific regu-
lations have been or are soon to be an-
nounced, the over-riding emphasis and 
elements of the focus on consumers are 
less well understood. It is important 
then that lenders and servicers recog-
nize that all these regulations are de-
signed to manage risk to the consumer. 
In other words, every organization 
should understand and have incorpo-
rated into their risk management pro-
gram, the elements of consumer risk.

 What is “consumer risk”? Con-
sumer risk is defined as the risk that the 
action taken by the company will cause 
financial harm to the consumer. Inher-
ent in this statement is the fact that 

any company will have its processes, 
monitoring and governance structured 
to ensure that consumer needs are met.  

Policies should also have procedural 
implementation documentation. For 
example, each company should have 
a policy describing their Fair Lending 
requirements. However, in order to 
demonstrate that this policy is in place, 
the company must be able to demon-
strate which activities are associated 
with this implementation. If the policy 
says that there is no discrimination in 
application practices, then the lender 
must show the activities that prevent 
any type of discrimination. In addition, 
the monitoring process for these activi-
ties must be described and examples 
provided. Finally, the results of the 
monitoring of these activities must be 
reported to senior management and 
discussed at executive meetings as 
demonstrated by the meeting minutes.  

Another critical piece of the program 
is the monitoring or Quality Control 
review and analysis. Although most 
originators and servicers have QC pro-
grams, those requirements are aimed 
at ensuring quality for Fannie Mae 
and Freddie Mac as investors. Lend-
ers must recognize that the monitoring 
program that CFPB and other regula-
tors expect to see needs to be focused 
on the consumer risk elements of the 
process. They want to ensure that these 
processes are tested and monitored. 
This means that changes must be made 
in an existing program or redesigned to 
be inclusive and analytic of consumer 
risk.  
What your organization must have 
in place?

Even if you are feeling lucky or are 

waiting for final announcements about 
specific regulations, the organization 
should begin to determine if their doc-
umentation and processes are in place 
to avoid becoming the recipient of 
unwanted scrutiny and penalties. Here 
is as brief checklist of items to review. 
Does your organization have:
•	 Policies	that	describe	how	the	

organization	deals	with	regulatory	
requirements.

•	 Procedures	in	place	to	implement	
those	policies.	Each	activity	must	
identify	if	it	contains	possible	
consumer	risk.	Each	process	must	
identify	what	must	happen	as	a	re-
sult	of	the	process.	If	the	process	
fails	and	the	result	can	cause	the	
consumer	financial	harm,	it	must	
be	included	in	the	monitoring	
program.

•	 The	monitoring	program	must	be	
focused	on	analyzing	the	ac-
tivities	in	place	and	determining	
whether	or	not	the	actual	activities	
that	take	place	meet	the	expecta-
tions	of	the	activity	as	described	
in	the	written	document.	This	
is	the	same	whether	or	not	the	
process	is	performed	by	people	or	
by	technology.		

Management	that	believe	that	
CFPB	is	not	ready	to	examine,	or	
do	not	have	sufficient	auditors	to	
conduct	all	the	necessary	exams	
should reevaluate that premise.	

It	is	important	
then	that	
lenders	and	
servicers	
recognize	
that	all	these	
regulations	are	
designed	to	
manage	risk	to	
the	consumer.



•	 The	monitoring	program	should	
be	able	to	provide	valid	informa-
tion	on	the	process	as	a	whole	not	
just	on	a	few	loans	that	happen	
to	be	selected	for	review.	Ideally	
each	loan	should	be	reviewed,	but	
if	not,	any	sample	should	allow	
for	validating	the	results	suffi-
ciently	for	action	to	be	taken.		

•	 Corporate	governance	requires	
that	the	results	be	reported	to	se-
nior	management	and	that	the	re-
sults	be	discussed.	Any	indication	
that	the	policies	are	ineffective	or	
that	they	are	not	being	followed	
must	result	in	action	being	taken.		

This continuous circular implemen-
tation of monitoring and evaluation is 
required by the regulators to ensure that 
the problems that plagued the industry 
and resulted in numerous homeowners 
losing their homes unnecessarily do 
not reoccur.  

While Dirty Harry’s focus was al-
ways to bring in the bad guys, lenders 
and servicers are not, and should never 
again be described in those terms. We 

now have been given a way to demon-
strate that this industry has learned its 
lesson and that through the examina-
tions of regulations we can show that 
we not only understand the needs and 
concerns of consumers, but have ad-
opted the means to address their con-

cerns and provide them with the best 
loan and repayment services possible. 
Lenders and servicers should not avoid 
developing these programs but should 
welcome the opportunity to “show-off” 
their ability to provide for both the con-
sumer and the investor.  ❖
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