
Regulatory Compliance 
– a blessing
or curse?

By Jonathan M. Herman

On July 21, 2010, President Barack Obama signed into law the 
Dodd–Frank Wall Street Reform and Consumer Protection Act (“Dodd 
Frank”). The preamble recites that it is “[a]n Act to promote the fi-
nancial stability of the United States by improving accountability and 
transparency in the financial system, to end ‘too big to fail’, to protect 
the American taxpayer by ending bailouts, to protect consumers from 
abusive financial services practices, and for other purposes.” Among 
other things, Dodd Frank establishes the Consumer Financial Protec-
tion Bureau (“CFPB”), charged with “conduct[ing] rule-making, su-
pervision, and enforcement for Federal consumer protection laws.”

The 924 page CFPB Supervision and Examination Manual has 
prompted much hand-wringing within the leadership ranks of those 
“supervised entities” subject to CFPB enforcement, namely deposi-
tory institutions and non-depository consumer financial services com-
panies.  Others may have adopted a carefree attitude, generally declar-
ing, “I’m not the one who they are after.”

Regardless of where your organization lies on the spectrum of ac-
ceptance or denial, this article explores how the CFPB and/or the par-
allel Limited Scope Electronic Examination Procedures adopted by 
the Multistate Mortgage Committee can be used as a business tool, 
probing the strengths and weakness of your organization and honing 
your marketing message.  In other words, while a formal examina-
tion by the CFPB or self-directed “mock examination” may be an “all 
hands on deck” task for your organization, the results of either exami-
nation may lead to a level of self inspection that can be an extremely 
valuable tool for business improvement.

II. A “FLY OVER” OF THE EXAMINATION PROCESS.
A CFPB examination process generally involves an on-site visit last-
ing approximately 4 to 6 weeks.  An attorney from the CFPB may be 
present in addition to the examiners.

The examination centers around seven modules: 1) Company 
Business Model; 2) Advertising and Marketing; 3) Loan Dis-
closures and Terms; 4) Underwriting, Appraisals, and Origina-
tor Compensation; 5) Closing; 6) Fair Lending; and 7) Privacy.   

Those with vision to see through the forest of 
mind numbing data that is produced will embrace 
the CFPB exam’s conclusion as an opportunity.
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The stated objectives of the exami-
nation are to “assess the quality of a 
supervised entity’s compliance man-
agement systems …”, “identify acts or 
practices that materially increase the 
risk of violations of federal consumer 
financial law, and associated harm 
to consumers …”, “gather facts that 
help determine whether a supervised 
entity engages in acts or practices 
that are likely to violate federal con-
sumer financial law …”, and “deter-
mine whether a violation of federal 
consumer financial law has occurred 
and whether further supervisory or 
enforcement actions are appropriate.”

In order to obtain 100% penetra-
tion of the supervised entity’s loan 
portfolio, loan level data is channeled 
into a Lending Examination Format™ 
(“LEF”) file for submission to the reg-
ulating authority.  Certain mortgage 
services providers, including MRG 
Document Technologies, a practice 
group within the law firm of Middle-
berg Riddle & Gianna, have the capa-
bility to generate an electronic LEF 
file which can be transmitted through 
RegulatorConnect™ (or through 
ComplianceAnalyzer’s RegulatorDi-
rect™ function) to the Examiner-In-
Charge (“EIC”) at or near the time 
the loan package is transmitted to the 
lender or closing agent.

The LEF data is processed in 
ComplianceAnalyzer®, specialized 
software developed by ComplianceE-
ase®, to produce loan level reports 
that test for violations of HOEPA, TI-
LA-Sections 32 and 35, state and mu-
nicipal high-cost/anti-predatory laws 
and regulations, state consumer lend-
ing laws, and a host of related statutes 
and regulations. The software’s output 
includes an Executive Dashboard™ 
report which permits drill down of 
individual item detail.

Middleberg Riddle & Gianna is one 
firm that has a services agreement with 
ComplianceEase® to perform Mock 
Exams using ComplianceAnalyzer®, 
RESPA Auditor™, HMDA Analyz-
er™, and the Examination Dashboard.

III. IT’S ALL ABOUT THE 
DATA AND THE OPPORTU-
NITY WHICH LIES WITHIN. 

As a litigator, I am no stranger to 
cross examining an individual on the 
witness stand.  While a witness’ testi-
mony may be intentionally slanted to 
his/her own best interests, it has been 
my experience that raw data doesn’t 
fib.  For example, one may argue 
whether a lender violated Fair Lend-
ing laws when 10% of a loan portfolio 
reflects higher appraisal fees paid by 
a protected class of persons, but one 
can’t argue over the fact that 10% of a 
loan portfolio shows appraisal fees of 
$425.00, whereas similar loans made 
to a different class of persons reflect 
appraisal fees of $325.00.  Indeed, 
the surest way to elicit testimony 
favorable to your case is to question 
the witness on discrete bits of black 
and white, raw data.  At that point, 
the foundation of your legal theory, 
whether prosecution or defense, rests 
upon those discrete chunks of unim-
peachable data.

The data reflected in the Executive 
Dashboard™ readily shows those tests 
for which a fee, a percentage rate, or 
other regulated metric, is out of toler-
ance or otherwise fails the test.  For 
the examiner, the issue then becomes 
one of enforcement.  For the super-
vised entity’s management, however, 
the issue becomes an opportunity.

Where the data reflects a violation 
of a statute or regulation, corrective 
or curative measures must be adopted.  
But it is the “softer” side of the data 
pool which yields the greatest trea-
sure: the ability to thread pockets of 
data through your business operations 
to expand customer offerings, under-
stand your customer base, learn which 
loan products are in greatest demand, 
and probe areas where you may have 
exposure before coming under the 
regulator’s eyepiece.  

Think of it this way: learning that 
certain branches within a given locale 
are consistently producing 15 year 
self amortizing mortgages between 
$250,000 and $400,000 paints an 
image of your customers for your 
marketing team.  Or, a North Caro-
lina loan portfolio that has a low risk 
rating based on the State and Local 
Predatory tests run on a zip code 
range may yield a higher price with 

an investor than a loan portfolio lack-
ing such a certification.  By the same 
token, “Alerts” appearing on Broker 
Compensation Policy tests or Loan 
Officer Compensation tests may need 
to be probed for errors in data entry or 
real “hot spot” violations.

The data is both a sword and a 
shield.  It is a sword in that you can 
use data to affirmatively seek out 
business and marketing growth areas 
based upon loan product and borrower 
attributes reflected in the data results.  
It is a shield in that you can build 
defensible legal theories upon cold, 
hard facts.  While liability in a Fair 
Lending case (by way of example) 
may come down to an extrapolation 
of that data, the party equipped with 
the broader expanse of data possesses 
greater flexibility in constructing a 
legal defense.  

IV. COMPLIANT DOCU-
MENTS CAN NARROW THE 
SCOPE OF EXAMINA-
TION REVIEW ISSUES.
In the broadest sense, mortgage com-
pliance takes two forms: organization-
al compliance and document compli-
ance.  The former generally references 
those policies and procedures imple-
mented by your organization and 
governing loan officer compensation, 
scheduled time delays by which your 
organization issues disclosures and 
related material upon receipt of a loan 
application, and loan products mar-
keted to differing locales, to name a 
few.  Document compliance generally 
refers to inclusion of particular fonts 
and/or point types as may be required 
in the loan documents by the particu-
lar jurisdiction, inclusion of certain 
required language defining the bor-
rower’s rights in the loan documents, 
or other legal mandates governing 
APR, points and fees, and the like.

While a CFPB examination, or 
self-directed “mock examination,” is 
intended to address both areas of com-
pliance, loan level data review comes 
from the compilation and analysis 
of those hundreds of data points as-
sembled while building the document 
and/or disclosure package.  

Make sure the calculations, content, 
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real time updates based upon changes 
to the law, and internal loan tests (to 
name a few) are appropriately repre-
sented and warranted by the document 
provider or the law firm preparing the 
documents.  Additionally being able 
to export the loan file in a LEF format 
may be a large front end expense, but 
will reap huge rewards when transmit-
ting large volumes of loan data into 
ComplianceAnalyzer®.  

In short, organizational and loan 
compliance begins with the loan ap-
plication.  Time wisely spent on your 
organization’s policies and loan docu-
ment systems pays large dividends in 
preparation for the regulator’s arrival.

V. CONCLUSION.
The first word of the Consumer Finan-
cial Protection Bureau is Consumer, 
which is that organization’s first prior-
ity.  Yet the consumer should also be 
the supervised entity’s first priority 

insofar as the consumer drives the or-
ganization’s business model.

I recently learned of an industry 
veteran’s argument that a mock ex-
amination concludes with the super-
vised entity being in the same posi-
tion as prior to the exam, except for 
the cost of the mock examination.  I 
respectfully disagree, both as to the 
value of the mock examination and 
the CFPB audit itself.  There can be 
no greater value to your organization 
than learning the defining metrics of 
your customer (i.e. the consumer) 
and your products.  Applying those 

metrics to your organization, through 
your compliance department, your 
marketing department, and your busi-
ness department can only yield greater 
organizational opportunity.

Is the examination process im-
posed by the Dodd Frank a blessing 
or a curse?  While a CFPB audit, or 
a mock examination, is by no means 
a picnic, those with vision to see 
through the forest of mind numbing 
data that is produced will embrace the 
exam’s conclusion as an opportunity 
for organizational enhancement and 
future growth. ❖
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