Appraisers, State Regulations
and the 10th Amendment

In many states, the deck is being stacked
against the use of AMC’s by over-regulation.

By Jennifer Creech

If

you’re a PBS fan, you might have noticed a very interesting new series (in
between visits to Downton Abbey, of course) called Constitution USA. It’s
host, Peter Sagal, travels around the country on a patriotically painted HarleyDavidson speaking to people from all walks of life about the Constitution. Specifically,
the program explores whether that venerable 216 year-old document “still has what
it takes to keep up with modern America.” It’s a question that is far more complex
than you might have thought, including its implications for the mortgage origination
industry.
Among the intriguing aspects of the Constitution discussed is the Bill of Rights, the
first ten amendments that came as a result of the states’ objections to the Constitution’s
original text. These objections arose from people who were skeptical about a strong
central government and its potential for oppression. The 10th of those amendments
guaranteed that “The powers not delegated to the United States by the Constitution,
nor prohibited by it to the States, are reserved to the States respectively, or to the

people.” Vigorous debate on these
powers has raged ever since on how
to interpret the roles of state versus
federal regulators and lawmakers, and
their impact on just about everything,
from what we see, what we do and
what we inhale.
In some cases, things that are perfectly legal and taxed by the state are
cause for arrest, imprisonment and
even death at the hands of the federal
government. Medical marijuana is a
current example; it’s legal in California, but purveyors are simultaneously
at risk of federal officers breaking
down their doors at any minute. In
another example, states can enact
clean air and water standards that are
less stringent than their federal counterparts, usually to protect industries
that are critical to their economies,
like coal. But because their emissions
and pollutants travel across state lines
and affect others, the federal standards
take precedence.

ing with the Home Valuation Code of
Conduct, the HVCC, in 2009.
Intended to free appraisers from being pressured by loan departments and
others, the HVCC ended up basically
mandating a firewall be established
between anyone in the origination
process and the valuation process.
As a result, lenders were faced with
a choice of either outsourcing to

registration requirements we are seeing – unintended consequences will
be felt until regulators figure out they
are becoming the problem. For the
moment, we will have to live with
them. In many states, the deck is being stacked against the use of AMC’s
by over-regulation. As each state
adopts their regulations regarding the
licensing and control of the functions

Illinois has ruled that you can only
own an appraisal company if you are
a certified appraiser.

Unintended
Consequences
In the aftermath of the mortgage
crisis, most states are responding to
Dodd-Frank with measures of their
own to protect consumers, and 10th
Amendment issues are affecting appraisers and lenders. With 35 states
enacting appraiser and/or AMC
registration requirements, things are
already getting a bit messy – and
predictably expensive. As seems

an appraisal management company
or establishing an internal staff to
complete the process. Many lenders
decided that it was more cost efficient
and compliant to outsource, which led
to the growth of the AMC model. In
either case, there is a cost associated
with this firewall. That means either
the appraiser gets paid less or the cost
to the consumer goes up, both unintended consequences. Was this what
Governor Cuomo had in mind when
he started the ball rolling in New
York? Presumably not. Though several of the defects of the HVCC were
corrected in the Appraiser Independence Requirements (AIR), some of
the unintended consequences remain.

always the case with far-reaching
legislation, there are many unintended
consequences. Regulations affecting
appraisals seem to be a magnet for
those unintended consequences, start-

“License and
Registration, Please.”
And so it is (and presumably will
remain) with the state licensing and

of an AMC, two factors seem to fall
into consideration: ensuring that the
firewalls are properly in place and
making sure the appraisers at the end
of the chain get paid.
I attended a meeting in Illinois not
long ago that discussed the state’s
creation of an AMC monitoring unit
that is responsible for licensing and
activities related to appraisals, including registration, time limits and
forms, policies and guidelines, as well
as quality control procedures. Note: I
regard it as a positive that the state is
taking such a close interest in the matter and is trying to equip the staff with
the knowledge and expertise needed
to make informed decisions. It is more
typical for state and local governments
to shoot first and ask questions later,
leading to more of those unintended
consequences.
Illinois has ruled that you can only
own an appraisal company if you are
a certified appraiser. Unintended consequence: if the company is literally a
“mom and pop” shop, mom and pop
must both be certified appraisers if
they share ownership. If only one is
certified, the company must become
an AMC, and that involves going
through all the channels, paperwork
and licensing (with fees and net worth
requirements) associated with AMC
status. Many appraisal companies are
family owned and operated, true cottage industries, which thrive based on

reputation, reliability and value. Does
Illinois really want to disadvantage
them?
In a related wrinkle, Illinois is mandating that appraisals performed by
adequately supervised trainees must
be accepted. What about national
lenders who won’t take appraisals
from trainees or cannot accept them
due to investor requirements? An
interesting 10th Amendment implication with that one. Illinois AMC’s
have until August 30, 2013 to become
registered if they are to continue serving their clients and avoid penalties,
by the way.
“Bonds. Surety Bonds.”
Surety bonds are a hot topic for
AMC’s, particularly after the sudden
2011 departure of San Diego-based
AMC AppraiserLoft, and the 2013
bankruptcy of ES Appraisal Services in Jacksonville, Florida. In both
cases, lenders had paid the companies
but appraisers were left high and dry,
without recourse. As a result, states are
trying to protect appraisers by requiring companies that send them work to
carry valid surety bonds. Since when
do states create payment requirements
and security for B2B transactions?
This raises the question: how does

basis for all will include the expenses
associated with surety bonding. The
result could be that the larger AMCs
will have an unfair advantage as those
with deeper pockets eliminate regional competitors. The larger AMCs tend
to be the ones who push the hardest
to drive down the actual appraisal fee.
In this instance, the ultimate goals of
appraisal regulation—consumer protection and customary and reasonable
fees—will end up suffering.
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Highest Degree
of Difficulty
I am frequently asked about which
states are the toughest to deal with for
both AMCs and appraisers. Some-

In a related wrinkle, Illinois
is mandating that appraisals
performed by adequately supervised
trainees must be accepted.
this protect the consumer when the net
effect is increased cost for completing
a transaction? If these bonds continue
to be required from state to state, every AMC doing business nationally
will ultimately need to carry 50 bonds
totaling over $1,000,000, which will
have a significant impact on the consumer. Competition among the AMCs
will tend to favor those who pay appraisers well and promptly, but the cost

metrics and appraisers tracking, direct
access to UCDP, and even automated
payment handling for all parties.
Technology also replaces a great number of manual processes for greater efficiency and enables more competitive
margins, but it doesn’t happen without
financial commitment.
The 10th Amendment notwithstanding, we have seen federal preemption succeed in many areas of
different businesses, and the mortgage
industry is certainly one of them.

times the states seem to copy each
other’s AMC registration models,
with some adding additional twists
and restrictions. There are several factors involved, but as a general rule the
most challenging states are (in no particular order) Texas, North Carolina,
West Virginia and Washington State.
The
more
technology-driven
AMC’s among us have invested
heavily in sophisticated performance

Federal standards are sometimes more
severe and sometimes more lax than
their state counterparts, but they have
the benefit of consistency and lower
cost for compliance.
The state registration issue for
AMCs is a prime example. It would
make more sense to pay a single fee
to a single entity when you want to
operate in interstate markets. A requirement that owners of AMCs with
a minimum ownership interest of 10%
in the company, as well as all officers
and controlling persons, must submit
fingerprints in each state in which they
do business, is very time-consuming
and far from reasonable. That is but
one example of the redundancy that
could be eliminated.
While all the new requirements promulgated by the states may be wellintentioned, the unfortunate result is
an increase in costs for AMCs. At the
end of the day, these additional costs
come directly from consumers’ pockets. And I’m certain that’s not what
our state legislators had in mind when
they first set out to create state licensing and registration requirements. ❖

