Documentation in
The New World

Make no mistake, the new
regulations hitting our
industry will place a stronger
emphasis on documentation

By Scott K. Stucky
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icture this: You’ve followed the Consumer
Financial
Protection
Bureau’s (CFPB) eight Ability-toRepay (ATR) underwriting factors
under the ATR/Qualified Mortgage
(QM) rule. Your documentation
provider has kept track of the rule
and its guidelines, preparing you
for each loan – QM, non-QM or
both – your staff will originate
from January 2014 and beyond.
But something went wrong and
you just received a “Notice of Reasonable Cause” from the CFPB
and your company will soon face
a visit from federal regulators and
CFPB examiners.
Or you could just be due a regularly scheduled audit.
Regardless of the purpose of an
examiner’s visit, gathering the information needed and being able to
verify loan information could spell
the difference between a hassle
and a nightmare.
The sophistication of a lender’s
document system is key to proving to an examiner that the loan in
question was in fact what you say
it is.
QMs definitions are not specifically technology-related. The standards are simply a set of guidelines
the industry must abide by and
adopt into processes. However, a
company’s compliance with the
rules’ standards is technology-

related. System updates are not
enough to comply with the new
world of compliance and rules
going into affect in January 2014.
Documentation, vendor relationships and data integrity are components that need to be updated and
implemented in order to guarantee
compliance and decrease your
company’s chances of having to
prove yourself and business to an
examiner.
The most critical component of
the ATR/QM rule is the underwriting. The industry took a nosedive
in 2008 after years of loose underwriting practices, defaults and
buybacks. To try and ensure a
financial meltdown of this caliber
never happened again, Congress
passed the Dodd-Frank Wall Street
Reform and Consumer Protection
Act in 2010 and implemented the
CFPB in 2011 to safeguard consumers and regulate the companies
that sell financial services products.
Although the ATR/QM rule
provides eight factors an originator must consider when making a
QM loan, the rule does not force
companies to follow particular underwriting models.
That decision is deferred to the
company in order for it to achieve
strategic and revenue goals.
Instead, QM divides loans into
two categories of liability. The first

provides a “safe harbor” protection for
qualified mortgages that are not categorized as “higher-priced” – defined
by the 2008 Federal Reserve Board
Truth-in-Lending amendments. This
“safe harbor” will exempt lenders
who have originated loans according

• Credit history
Many existing underwriting policies will already meet the standards
outlined for determining ATR. However, in order to best protect against
potential litigation, disclosures, closing documents and policies must

System updates are not enough
to comply with the new world of
compliance and rules going into
affect in January 2014.
to the QM/Ability-to-Repay standards
from litigation by the borrower.
Lenders are free to make loans outside of the QM guidelines, but these
mortgages will receive a rebuttable
presumption of compliance. Loans
originated outside of QM will not
exempt lenders from litigation; instead they will be presumed to have
reviewed the borrower’s ability to
repay.
The eight factors the CFPB requires
originators to assess will help them
determine a borrower’s ATR. An ATR
evaluation must address the following
factors:
• Expected income or assets
(other than the value of the
property that secures the loan)
that the consumer will rely on
to repay the loan;
• Current employment status;
• Monthly mortgage payment
for this loan;
• Monthly payments on any simultaneous loans secured by
the same property;
• Monthly payments for property taxes and insurance that
the consumer is required to
purchase;
• Any debt, alimony and childsupport obligations;
• Monthly debt-to-income (DTI)
ratio or residual income; and
most importantly,

clearly document how each of these
factors support an underwriting decision.
In this era of new regulations,
examiners and consumer watchdog
groups, documentation is the answer.
A company must take the necessary
steps to prevent buybacks and implement processes that leave a pristine
paper trail of documentation.
The system of record for underwriting is critical in order to prevent
buybacks and prove compliance with
ATR/QM rule mandates. The ATR/
QM rule provides lenders legal pro-

information in the documents which
do not get transferred automatically to
the LOS, creating potential for incorrect documents and errors between the
underwritten file and the documentation. Conversely, lenders can leverage secure document systems that
use XML to automatically populate
changes made in the LOS into the
loan documents and lock the actual
documents from being changed inappropriately.
Accurate disclosures for the borrower are the most important pieces of
the rule implementation and compliance puzzle. Redundant and confusing disclosures to apply for and close
on a mortgage prompted the CFPB to
simplify the two most important steps
of the mortgage process for the borrower.
The Loan Estimate form – or the
TIL/GFE disclosure – will help borrowers understand their mortgage
features – the costs, interest rate,
risks – and it will be provided to them
within three business days after they
apply for a loan. The new disclosure
form, which is being mandated by the
CFPB and is expected to be implemented later in 2014, is designed to
provide disclosures and make sense of
all the costs of the transactions, also
given to the borrower within three
business days before they close on the
loan. Lenders can rely on specialized

In this era of new regulations,
examiners and consumer watchdog
groups, documentation is the
answer. A company must take
the necessary steps.
tection provided their disclosure and
final forms match what the system of
record shows. One of the challenges
many mortgage document programs
have is that loan officers can change

third-party providers to assist with the
forms’ drafting, strengthening compliance, documentation and borrower
satisfaction.
The watchful eye of the CFPB will

transform into a microscope by January 2014. The bureau is already cracking down hard on lenders that are in
violation of current effective rules,
setting the stage for its authoritative
control when additional mortgage
rules are implemented.
Everyone needs a backup strategy,
especially those in the mortgage lending industry. Documentation is the
foolproof strategy that will enable
lenders to store and access any form,
at any time, regarding a borrower’s
loan in case an examiner comes
knocking. The technology supporting
documentation can also help lenders
make the switch to eDocs, even if the
initial forms were signed the archaic
way on paper. Accessible, compliant
documents are no longer found in a
manila folder.
Documentation breeds data integrity. Strong integrations result in strong
data that can withstand an examiner’s
keen eye. Third-party verification can

eliminate the chances of post-origination issues and buybacks, and can also
identify mistakes before a deadline or
examiner visit. When LOS systems,
document software and compliance
programs all work together to ensure
data integrity, the chances of improperly documented loans drops to nearly
zero.
System updates will not suffice in
this new day and age of regulations
and examinations. LOS updates,

maintaining third-party relationships
and utilizing document providers for
more than just what their name implies, will enable lenders to correctly
cross system check data and prove
their documents are pristine and accurate. The importance of QM and combined disclosures like TIL/GFE are to
prevent past mistakes, to protect the
consumer and reestablish confidence.
Document your past to secure your
future. 
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